I. INTRODUCTION
The Brazilian version of race is quite different from the American version. In Brazil, blacks 1 account for almost half of the population, while they are only a little more than one tenth of the United States population. Racial discrimination in Brazil is based on phenotype and not on ancestry. De jure discrimination (although not de facto discrimination) has been banned in Brazil practically since the end of slavery in 1888.
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1. "Blacks" in this article encompass both blacks and browns, unless explicitly stated otherwise. KANSAS LAW REVIEW [Vol. 57 responsibility for past and existing forms of racial discrimination. To a certain extent, both countries have succeeded in doing so.
The choices to address current resistance against discrimination remedies from both government and civil society will depend on the way laws, ideologies, and social context frame race and racism in each country. Even if the different contexts in which race and racial discrimination were built makes comparative analysis difficult, studying the various equalitarian and anti-discrimination policies adopted in different societies may serve at least two goals: first, reveal new paths for fighting against racial discrimination, and second, underscore the ultimate artificial character of discrimination. As a result, analyzing the Brazilian experience may be a fruitful exercise for the American context. This Article focuses on the Brazilian experience with regard to the way race was construed in that country, highlighting the preference for universalist policies and the main challenges for the adoption of groupbased policies such as reparations for slavery or public policies specifically targeted at the Brazilian black population. This Article concludes that group-based policies should complement universalist policies, and that prospective policies should probably be taken as a priority over retrospective policies in countries that have long histories of unduly restricting the recognition of racism to the slavery period.
II. THE BRAZILIAN VERSION OF RACIAL DISCRIMINATION 2
The Brazilian version of racial discrimination is analyzed from three different perspectives: conceptual, political, and institutional.
A. The Conceptual Perspective
A very strong source of continued de facto discrimination in Brazil is denial: denial of race and of racism. Denial is made possible by two subterfuges: first, a conceptual confusion involving the meaning of race, and second, a conceptual confusion between racism and racialism (or the belief that racism will be automatically overcome by an anti-racialist ideology).
As to the confusion about the meaning of race, two issues should be raised: first, race is still very often perceived in Brazil as a biological concept, and its existence is denied on that basis; and second, even when it is agreed that "race," as a social construction, exists, its exact definition is quite controversial. Illustrative of the issue of existence, when the former Brazilian Supreme Court Justice Moreira Alves wrote his opinion in the habeas corpus petition 82424/RS (2003), 3 he denied the existence of racial discrimination against Jews by highlighting the non-existence of a biological Jewish race. 4 The case cited to a habeas corpus petition filed on behalf of Siegfried Ellwanger, who had been found guilty of the crime of racial discrimination against Jews, after publishing and selling anti-Semitic books.
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The Federal Anti-Racism Act, which criminalized racial discrimination, encompasses different forms of discrimination, such as discrimination based on race, color, religion, ethnicity, and national origin. 6 Even so, the then-Supreme Court Justice found it difficult to admit Jews were a race, socially defined by culture and religion, because races were, according to his view, "biological designations."
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The Supreme Court Justice's argument is as follows: there cannot be race, as defined biologically, and therefore, there cannot be racism or a remedy against racism.
Understanding the social and artificial character of race is, however, essential to understanding a particular context of discrimination and to fighting against it. In the case of Brazilian blacks, race was constructed and socially defined by phenotype, and not by ancestry, as is the case in the United States. Remedies should, therefore, target beneficiaries predominantly by phenotype in Brazil, and not ancestry. This issue takes us to a second source of confusion, regarding the meaning of race. The second source of confusion, regarding the meaning of race, is related to the belief that there is no sufficiently objective way to define race in Brazil, where so much miscegenation has occurred. The issue of racial identification is complex, and we do not intend to exhaust it here. 8 It is relevant to say, however, that this problem is particularly raised in Brazil, in the comparison between race as defined in the United States, and race as defined in Brazil. Race, some would say, can only be precisely defined when legal segregation and lack of miscegenation have allowed one to establish rigid racial lines based on ancestry. In this vein, the American "one drop of blood" policy would be the only way objective enough to define race. Because Brazilians have not had legal segregation since the abolition of slavery, and because Brazilian society is highly miscegenated, one would not be able to identify particular races in Brazil.
This argument is, however, flawed, since it disregards the fact that race, as a social construction, will always vary from one society to the other, and will always carry complex definitions and complex processes of identification. In the United States, the Census Bureau started to collect information on color in 1850. 9 Since then, different classifications were adopted, including the consideration of "mullatos" from the 1850 census (when enumerators were instructed to classify a slave as black or "mullato") to the 1930 census. 10 As of 1997, six racial categories are identified in the United States for census purposes: American Indian or Alaska Native, Black or African American, Hispanic or Latino, Native Hawaiian or Other Pacific Islander, Asian, and White.
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In Brazil, where race is based on phenotype and not on ancestry, identification will have to follow different patterns than the ones adopted in the United States. It does not mean, though, that identification will be impossible in Brazil. Reliable data on race started to be gathered in Brazil in 1872, 12 and it was suspended only between 1900 and 1930. 13 In the 1872 census, four terms were used: white, black, brown (pardo), and Denial is not only based on the confusion about the meaning of race. It is also based on the belief that racism and racialism are the same thing. As a result, by denying the existence of race (anti-racialism), one would be able to overcome racism. In a society where exclusion based on race already exists, however, denying the idea of race will only serve to mask the existence of racism. In other words, it will only serve to shelter racism from any form of criticism. This sheltered form of racism is actually the prevalent form of racism in Brazil, and with time, it might also become the prevalent form of racism in the United States.
The myth of racial democracy was created in Brazil in the 1930s with Gilberto Freyre (1933), Sérgio Buarque de Holanda (1936), and Caio Prado, Jr. (1937). 16 Brazil invented then "a new tradition and a new origin," thinking of itself not anymore as a "European" nation, but as a "mixed" nation. This new perception of nation was seen as a way to strengthen links among persons of different races. 17 However, it was not enough to end racial discrimination, and instead became a way to close one's eyes to the existence of discrimination, and even to the existence of the other: 18 the other of a different race and holder of a restricted array of rights was purportedly categorized as equal. All were mixed and equal, but, in fact, some were more equal than others. By the 1950s, Brazil had acquired an (undeserved) international reputation for its racial democracy,KANSAS LAW REVIEW [Vol. 57
The persistence of the myth of racial democracy in Brazilian ideology is probably linked to an attempt to deny guilt, to deny the recognition of oneself as the perpetrator of something that is theoretically seen as a serious crime: racism is currently defined as a crime not subject to a statute of limitation.
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B. The Political Perspective
Brazil was the last country to abolish slavery in 1888, after supporting it for more than 300 years. Today, Brazil has the second largest black population in the world after Nigeria. While blacks were approximately 12% of the United States population in 2000, 22 they were 45.3% of the Brazilian population. 23 These numbers raise at least one issue: whether the fact that the racially discriminated group is a minority or a majority has an impact on the balance between universalist or groupbased policies to be adopted; that is, between universalist policies on resource redistribution, on one side, and policies targeted on particular discriminated groups, on the other.
Universalist redistributive policies are expected to have a positive impact upon racially discriminated groups, as discrimination and poverty are often related. The case of racial discrimination in Brazil is not an exception. In 1999, 45.3% of the Brazilian population was black, but blacks were 64% of the poor and 69% of the absolute poor (indigents).
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Whites were 54% of the Brazilian population, but only 36% of the poor and 31% of the absolute poor (indigents). 25 Still, 85% of the richest tenth of Brazilian society was white in 1999, and they held 87% of the income in this tenth. 26 If one divided Brazil into two countries, one all-black and the other all-white, the latter would be 2.5 times richer than the former. Indeed, with the transition from an authoritarian military regime to democracy in the 1980s, the black movement in Brazil pushed for the adoption of an important universalist policy in the field of health-a unified health system. This system was established by the 1988 Constitution and was made available to all, free of charge. As we will see later in this paper, the adoption of such a system was, however, not enough to overcome racial disparities in health. Targeted, group-based policies were needed. Nevertheless, Brazilian entrenched denial of race and racial discrimination would make the adoption of racially-based policies much more difficult than the adoption of universalist policies. The adoption of racially-based policies would require a political power that Brazilian blacks did not necessarily have in the 1980s and 1990s. Despite the fact that blacks are nearly the majority of the Brazilian population, blacks have been relegated for decades to the position of a silenced and fragmented majority, resulting in a political minority.
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Some numbers help to illustrate the exclusion of blacks in different social and political positions. In 1996, only one in ten Brazilian judges was black. 29 From the 1980s to 1994, in a group of more than two thousand representatives elected to the Brazilian Congress, there were only twenty-nine blacks. 30 According to Edward Telles, there were only eight blacks in a group of more than one thousand Brazilian diplomats in 1999 31 ; only one black in a group of more than one hundred generals in 1996 32 ; and only eight blacks in a group of six hundred Federal Prosecutors.
33 Blacks' limited political power does not, therefore, reflect their representation in Brazilian society. With little political power, blacks do not have the ability to be heard in the political arena as other numerical majorities would. 
C. The Institutional Perspective
Although the Brazilian culture has long rejected racism as immoral (racial discrimination has been considered illegal since 1890, 34 only two years after the abolition of slavery), Brazilian racism has prevailed in implicit, but unfortunately pervasive forms.
Evidence of racism's pervasive character is still found in the exclusion of blacks from accessing services, including health services, on equal terms with whites. According to the 2000 Census, while Brazilian whites had a life expectancy at birth of 74 years, browns had a life expectancy of only 68.03 years, and blacks of only 67.64 years.
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Mortality rates for those with blood or skin infections are at least 50% higher for blacks (excluding browns) than for whites and are almost 50% higher for blacks with digestive or respiratory diseases than for whites with the same diseases. 36 These racial discrepancies are accentuated in reproductive and sexual health. Mortality rates during pregnancy are two times higher for blacks (excluding browns) than for whites. 37 In a research study conducted on 9633 women (51.9% white, 29% brown, and 19% black) who had given birth between July 1999 and March 2000 in maternity hospitals in the city of Rio de Janeiro, 31.8% of black women and 28.8% of brown women against 18.5% of white women had to go to more than one hospital before being admitted. 38 In addition, more white women had access to anesthesia than black and brown women: 21.8% of black women and 16 41 It means that black women had 36% less access to prenatal consultation than white women. In the Northeast region of Brazil, black women had 46% less access. The situation was similar in other regions in Brazil. 42 In 1999, in every 100,000, 11.39 black women and 4.92 white women died of AIDS in the state of São Paulo. 43 Even though it is not established by law, racial discrimination is still pervasive, reaching a structural, institutionalized form.
However, despite the evidence of deep racial inequalities, Brazilians' overall perception of racism is that of a non-structured phenomenon, concerning only isolated individual relationships where involved persons are conscious about race and racism. Brazilians' perception of racism is still based on the idea of individual guilt and individual responsibility. In research conducted by Perseu Abramo Foundation and Rosa Luxemburg Stiftung Foundation, 49% of Brazilians believed that combating racial discrimination should be a responsibility of individuals and not of governments (only 36% agreed on governmental responsibility). 45 When people perceive racial discrimination as an individual problem, 46 they are often linking racial discrimination with instances where guilt can be individually (and punctually) assessed. In this sense, they often resist any quantitative measurement of racial exclusion as a basis for new equalitarian public policies and institutional reforms. In fact, numerical disparities can be the result of both direct and indirect discrimination, 47 and in the latter case, guilt is not easily According to this research, while 96% of the Brazilian population denied being racist themselves, 89% of all Brazilians recognized that racism existed in the country (even if in an isolated manner, as mentioned above) and 74% expressed some degree of racial discrimination as they commented on statements such as: "a good black is a black with a white soul," "when a black does not make a mistake entering a building, it does so exiting the building," or "what would you do if you had a black boss?" 50 Besides, 81% of browns and 57% of blacks responded that they had never suffered any form of racial discrimination. 51 In sum, although Brazilians recognize that there is racial discrimination in their country, they deny being either the perpetrator or the victim. They deny guilt; they deny responsibility for racial discrimination; and they also try to flee from discrimination's oppressive mantle by denying its existence.
Moreover, as Brazilians deny individual responsibility for racial discrimination (96% of the Brazilian population denied being racist themselves), discrimination can almost only be proved quantitatively: by comparing the numbers of black people with a certain disease receiving treatment "A" with the numbers of white people with the same disease receiving treatment "A"; or by comparing the percentage of deaths from the same disease for blacks and whites; and so forth. This is the case, even though 49% of Brazilians believe that combating racial discrimination should be a responsibility of isolated individuals, 52 not of the government or, let's say, of the whole community. In spite of the conceptual, political, and institutional barriers to the recognition of racial discrimination in Brazil, the Brazilian government gave a first universalist response to increase vulnerable groups' access to health in 1988, with the creation of a unified health system (Sistema Único de Saúde-SUS) accessible to all. This universalist response has not been enough to eliminate racial inequalities in access to health. As mentioned in previous sections, racial inequality is still the rule in Brazil.
Since 1990, some timid group-based initiatives have been proposed by the government in response to continued inequalities in access to health. In the following sections, this Article describes the unified health system and the first steps in adopting group-based policies in access to health.
A. The Governmental Universalist Response to Racial Inequality in
Access to Health
The Unified Health System
For the first time in Brazilian constitutional history, health was recognized in 1988 as a right belonging to all. 53 This was, in part, an achievement of the Brazilian black movement. Since 1988 Brazil has been governed by a Federal Constitution that specifically provides not only that health is a duty of the State, but also a right to which all are entitled. 54 Since the early 1980s the black movement has claimed further access to health, as well as policies to treat and prevent diseases that are prevalent among blacks. The participation of the black movement stood out during the work that preceded the drafting of the 1988 Federal Constitution, which eventually established a unified health system, the so-called SUS, or Sistema Único de Saúde. The SUS, which ensures full and free assistance to the whole population, is a set of actions and services within the health area provided by public federal, state, and local agencies and institutions. By universality it is understood that each and every Brazilian citizen must have access to the public health system; by integrality, that the supply of health services by the State must cover all illnesses, from basic care to the most advanced health practice. Decentralization is meant to be the participation of the different governmental spheres (federal, state, and local) in the provision of the health services, including by incorporating not only their own establishments but also those offering health assistance under an agreement with the government. The principle of equity indicates that the unequal must be treated unequally, in other words; providing the services to each according to his specific needs, considering that these may be, and quite frequently are, different. In this context, it is clear that the SUS, at least at the ideal level, is guided by the principle of material and not strictly formal equality.
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The SUS encompasses a series of governmental agencies fostering and ensuring health in Brazil, 58 the most important of them being within the federal scope, namely, the Ministry of Health. This is so because its function is "to ensure all the conditions to foster, protect and recover health, reducing illnesses, controlling endemic and parasitic diseases, improving health surveillance, and offering quality of life to the The word equity in its semantic aspect is quite close to equality, and may even be included as its synonym. The etymology of both shows the same forming element, "equ-," from the Latin antepositive "aequus," which may mean united, just, impartial or favorable. Whereas the word equity is a word formed in Latin itself, the word equality is introduced in the language of culture. 57. Moreover, the SUS, according to Article seven of Law No. 8.080/1990 must also be governed by the following principles: preserving the autonomy of people when protecting their physical and moral integrity; equality of health assistance, free of prejudices or privileges of any type; assisted people's right to information about their health; disclosure of information with respect to the potential of the health services and their use by the patient; participation of the community in the local, state and federal health conferences and boards; and integration at the executive level of the health, environment, and basic sanitation actions. At state and local levels, there are health secretaries in charge of the local and shared management of the SUS and respective services associated with it. They are also responsible for establishing the policies aimed at fostering access to health. 60 The SUS also encompasses the health conferences and boards where the communities participate. Such participation aims at ensuring social control over the public health policy. Community participation is provided in the Federal Constitution and is essential to improve the health system. It is at health conferences and board meetings that community representatives are able to influence strategies, make suggestions, and monitor official performance at federal, state, and local governmental levels. Health boards and conferences have been created so that the population, through its representatives, might discuss the health problems and decide what should be done in the area. areas with indices varying from 1 to -0.4. 63 Moreover, judicial decisions determined the provision of medications which are not in the national list of essential medications or which were prescribed by private doctors not linked to SUS. 64 In another study conducted on judicial claims presented against the State of São Paulo for the provision of medications between March and November of 2004, 67.7% of plaintiffs were represented by private lawyers. 65 The main arguments raised by the plaintiffs were risk to life or health (all cases), the prescribed medication was the only way to control the disease (all cases), and access to medications, as an element of the right to health, was a fundamental right (all cases). Moreover, more than 80% of plaintiffs alleged they did not have financial resources to acquire the medication.
Marcelo C. Pinheiro et al., Eqüidade em Saúde nos Relatórios das Conferências Nacionais de Saúde
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In 90.3% of cases, judicial decisions favored the plaintiffs, based mainly on two reasons (more than 80% of cases): first, the right of all persons to health; and second, the need to have a specific medication provided free of charge.
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In sum, cases of access to medications in São Paulo were heavily grounded on the universalist character of the right to health and the recognition of a principle of economic redistribution, even when the judicial branch and legal aid services were not advanced enough to actually reach the most disadvantaged. The main positive political result might have been, then, the strengthening of the right to health, by recognizing that the right to health is a justiciable right.
Although not yet explored, judicial claims could be an effective tool to fight racial discrimination in the access to health. As mentioned by Rodnei da Silva, a lawyer at Geledes, a Brazilian not-for-profit organization for the rights of black women, criminal claims of racial discrimination (grounded on Law No. 7716) have been consistently denied, as these claims are simply reclassified by judges as claims of "moral injury aggravated by a discriminatory intent," a minor criminal offense subject to a six-month statute of limitations. 68 Claims involving a social right, however, might have a better reception among Brazilian judges, exactly for not implying a criminal offense. They will, notwithstanding, face the still widespread Brazilian resistance against the very ideas of race and racism. 
B. The Government's Group-Based Responses to Racial Inequality: The Case of Education and the First Steps in the Access to Health
Although the right to health is recognized by the 1988 Brazilian Constitution, its universal application is usually approached as a matter of economic redistribution.
However, as indicated before, the establishment of a system of redistribution of health resources (the unified health system-SUS) has not been enough to overcome racial disparities on health. Differential treatment based on race is still being identified and mortality rates among blacks are still considerably higher than those among whites. There is a need to complement universalist policies with group-based policies or remedies, but the adoption of the latter will depend on the overcoming of conceptual, political, and institutional barriers (as mentioned in Part 2). So far, the major steps in this direction have been taken in the field of education.
The Case of Education 69 and a Few Notes on Reparations
The first strong racially-based policies adopted by the Brazilian government were affirmative action for blacks in universities. These policies helped open cracks in the mainstream ideology of racial democracy by opening a space for a broader discussion about race and racism that went beyond the black movement to reach the society in general. The first affirmative action program for blacks at universities was implemented by the State of After Rio de Janeiro State University, other public institutions adopted affirmative action programs for blacks: Bahia State University (40%), 71 University of Brasilia (20%), 72 and Federal University of Parana (20%). 73 According to a study published by Rio de Janeiro State University in 2008, fifty-one public institutions of higher education 74 currently offer affirmative action programs in Brazil. Among them, there are eighteen state universities and twenty-two Federal universities, which is more than half of state universities and forty-two percent of Federal universities. Programs for blacks have been created in thirty-three institutions. In forty-four, quotas were adopted. 75 Affirmative action programs for blacks in Brazil often are perceived as reparations for past discrimination. However, in a country that for a century denied that racial discrimination was taking place, and that restricted the recognition of racial discrimination to instances of official discrimination that occurred almost only in times of slavery, the use of the argument of reparations for past discrimination is a tricky one. As explained by Jessé Souza, the psychological legacy of slavery is often more strongly weighed than its social legacy. Also, the argument of slavery is sometimes used to exempt current forms of discrimination from scrutiny. Florestan Fernandes identified in the 1970's two sources for racial inequalities: "internal slavery," or an internal feeling of inferiority that bars action, on one side, and color-based discrimination, an external result of slavery, on the other. 76 The main risk of focusing on slavery in Brazil is to over emphasize the former "source of inequality" in order to underscore the victim's own responsibility for existing racial
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inequalities. 77 A second risk is to recognize racial discrimination only when it is legally supported by the State. In Brazil, such support was almost only explicitly given during slavery. As highlighted by Ubiratan Castro de Araujo, in the 1890s, just a few years after slavery had been abolished in Brazil, the physician Nina Rodrigues stated in his book, Os africanos no Brasil, that blacks should no longer be perceived as victims of slavery.
78 Those times had already passed. It was time to study blacks "scientifically" and to identify in their culture those characteristics that were dangerous to the public order.
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Although the Brazilian judicial branch has not yet addressed the issue of reparations for slavery, one decision of the Federal Regional Tribunal for the Fourth Circuit (Tribunal Regional Federal da Quarta Região) mentions the idea within the context of racially-based affirmative action in higher education: the issue in this case does not concern past discrimination; it is not a reparation or a vindication for the sufferings caused by slavery; injustice is still present: universities, the cradle for the elite, are inhabited by a white majority.
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In Brazil, it might not yet be the time to focus on slavery. It might still be more efficient to focus on present discrimination than on past discrimination, at least in these first steps taken after the recognition that racial discrimination exists in the country.
The First Group-Based Policies in Health
Affirmative action programs in education have opened the way for racially-based policies in other areas, such as health. Although a democratized Brazil initially focused on universalist health policies, with the creation of a unified health system, some group-based policies have been adopted, although not yet fully implemented. In 1995, a work group was established to support the black population, 84 and to assure that racially-based policies would be present in the governmental agenda within the federal sphere. In 2004, the Ministry of Health and the SEPPIR established the Technical Health Committee of the Black Population, 85 aimed at fostering racial equality in the field of health. The Technical Committee has the following duties: first, to prepare proposals for joint intervention at the various levels and bodies of the SUS; second, to participate in initiatives related to the black population's right to health; and third, to assist in creating state and local committees representing the black population.
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Among the guidelines adopted by the Technical Health Committee of the Black Population for effectively fostering access to health is the reduction of morbidity and early death among the black population. This means, among other things, acknowledging the biological, psychological, and social impact of racism, discrimination, and prejudice in the constitution of the morbid-mortality profile and implementing a racial section in all the healthcare-related programs, projects, actions, and activities. With respect to the line of action concerning information, participation and social control, priority was given to adopting the "color query" (quesito cor), a query about racial identification, and monitoring health information. 87 The Technical Committee has recently announced the national health policy for the black population, approved by the National Health Council in 2007. The policy is aimed at "fighting against racial discrimination and fostering racial equality in health services offered by SUS." 88 The policy encompasses the following strategies, among others: "using the 'color query' (quesito cor) to produce epidemiological information so as to define priorities and make decisions; broadening and reinforcing social control; developing strategies [to] fight and prevent institutional racism [. . .]; [and] , implementing affirmative action programs to achieve equity in the field of health." 89 An important step in the adoption of group-based policies is indeed the consideration of the "color query" (quesito cor) in health services and survey. Only the desegregation of data by race will ensure the information required to prepare and implement specific public health policies focused on the black population. While a national health policy for blacks has been launched by the federal government, some initiatives have also begun at state and local levels, with very timid results.
One example is the project adopted by the administration of the City of São Paulo. According to Bento, the process of adopting the "color query" (quesito cor) in the city administration of São Paulo began at the end of 1989, when Luiza Erundina/PT was elected. Erundina had a "government proposal more attentive to the social movements and to the underprivileged population." 90 In the subsequent year, according to Oliveira, "the 'color query' (quesito cor) was the theme of the 1990 IBGE census campaign: 'Não deixe sua cor passar em branco,' or, roughly translating, do not [leave] your color blank, aimed at raising black people's awareness of the need to answer the color query." 91 
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Administrative Ruling 696/90, formally introducing the "color query" (quesito cor) in the Information System of the City Health Secretary. In May of the same year, the seminar "Health Blackboard-Implementing the 'Color Query' (Quesito Cor) in the City Health System was held. The seminar aimed at increasing awareness among health professionals and information about patients' race." 92 In this seminar, the represented institutions IBGE, Dieese, and Fundação Seade stated that: the categories included in the IBGE (black, brown, white, yellow and indigenous) [were] the most frequently stated, even when patients responded to an open question. Accordingly, the participating institutions, experts and representatives defined that the methodology and categorization would be those defined by the IBGE. Another argument that influenced the decision was the fact that, if other categories were to be adopted, it would not be possible to make comparisons with the surveys carried out nationwide. 93 According to Souza, on March 28, 1992, a working group was created by Administrative Ruling 492 with the objective of planning, implementing, supporting, and monitoring the activities set out in Administrative Ruling 696/90.
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It was only then, in 1992, that the "color query," in spite of much objection, was definitely adopted. However, in December 1992, during the seminar "It is black on white: winning over the silence conspiracy," it was made public that the program had been discontinued. 95 As explained by Bento, "[the] truth is that the technical body [working group] was not effectively convinced of the significance of the query." 96 A more recent experience concerning the adoption of the "color query" (quesito cor) took place at the government of the State of São Paulo. The pilot project "Implementing the 'Color Query' (Quesito Cor) in the State Program of STD/AIDS" was carried out by the State of São Paulo 97 in association with the Centro de Estudos das Relações de Trabalho e Desigualdades-CEERT, the United Nations Development Program, and UNAIDS. The project proposed to "educate agents to implement, monitor and evaluate the process of collecting information about race." 98 More specifically, the project aimed at "increasing the awareness of health managers and professionals to the significance of collecting information about race, extending the collection of such information to STD/AIDS centers in the State of São Paulo; [and] improving the existing database." 99 Before beginning the pilot project, a survey was carried out among the STD/AIDS Centers of Reference and Training (Serviços de Atendimento STD/AIDS) in various cities of the State to evaluate the collection of information about race. According to Giovanetti et al.,
[O]f all the Centers [that answered the questionnaire], 15% had adopted the "color query" (quesito cor) in all the forms used, 48% in some of them, and 37% had not requested any information about race. At 37% of the institutions that had adopted the "color query," the patients' skin color was identified by health professionals and at 22% by the patients themselves; at the others, racial identification was carried sometimes by patients and sometimes by health professionals. Only 55% of the centers kept such data collection regularly. 100 As it was clear that the health professionals and managers had to be trained to collect information about patients' race, the project began by training forty-six health professionals at a Centro de Referência e Treinamento/AIDS and with a campaign to increase patients' awareness of the interface between race and health. 101 Along this process of increasing awareness, two issues have been frequently raised: first, "the need to gather electronic data on patients' race"; and second, the significance of the "color query" (quesito cor) as a "cornerstone to obtain information [that will] support the understanding of how to approach institutional racism, leading to more adequate and efficient health services." 102 It was also assumed that it was essential to invest in continued training for all the professionals who have direct contact with patients and who are assigned the task of collecting information about patients' race. 103 The collection of information about race is not, however, constant KANSAS LAW REVIEW [Vol. 57 and the "color query" (quesito cor) has not yet been included in all forms used by health institutions.
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IV. CONCLUSION
Brazil has fostered access to health among blacks by establishing a unified health system, guided by a principle of universality. Brazil has also innovated by recognizing the justiciability of the right to health. Such achievements have not, however, been sufficient to guarantee equal access to health for all. Group-based policies are needed, but they have only been timidly implemented in the field of health. Conceptual, political, and institutional barriers to the adoption of group-based policies have delayed the process. The myth of racial democracy is still prevalent in Brazil, and with it, the misunderstanding about what constitutes race, racism, and racialism. This misunderstanding has lead to the denial of racism and to considerable resistance against any equalitarian policies specifically targeted at blacks. It remains to be seen if the first steps taken to address the vulnerabilities of discriminated groups will thrive in Brazil. There is certainly a long way ahead.
As to reparations for slavery, it is probably still best to focus on present rather than on past forms of racial discrimination. Prospective policies should still be taken as a priority over retrospective policies, for Brazil has a long history of unduly restricting the recognition that racism exists to periods where racial discrimination was established by the law, that is, to the slavery period. The sustainability of group-based policies targeted on blacks will depend on the recognition that racial discrimination is still a problem in the present and that it has evolved to adopt much more complex, implicit (and yet pervasive) forms than those initially established through slavery.
